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Important note: This memorandum focuses on the key areas in which a Brexit is likely to impact 

the cleared derivatives markets. It is based on the assumption that following the referendum vote 

(which is technically advisory), the United Kingdom (U.K.) Government will press on with the process 

of negotiating its withdrawal from the European Union (EU) (as opposed to using the outcome of the 

referendum vote to seek to re-negotiate more preferential terms or, for example, doing nothing). Thus, 

the scope of this memorandum is limited solely to the U.K.’s options when considering its on-going 

relationship with the EU as part of a withdrawal from EU membership. It should be regarded as 

general guidance only and should not be relied upon as definitive advice. In particular, we note that 

the precise terms of a Brexit and the post-exit model negotiated will impact the ultimate legal 

analysis. 

This memorandum has been prepared for FIA by Allen & Overy. For further analysis of the issues, 

Allen & Overy has published a series of specialist papers on the potential impact of a Brexit which 

can be accessed via: www.allenovery.com/brexit.
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The UK voted “Leave”: What now for the cleared 
derivatives markets?

IN BRIEF

• There will be a protracted period of uncertainty during which the terms of the 
U.K.’s exit from  the EU will be negotiated and the framework for its future 
relationship with the EU and other non-EU states will be established.

• There is no precedent for withdrawal from the EU so any time frames are 
highly speculative. The EU Treaties specify a negotiating period of up to two 
years; however this period may be extended (by unanimous agreement by 
Member States).

• 7KHUH LV OLNHO\ WR EH DQ LPPHGLDWH LPSDFW RQ ILQDQFLDO DQG HFRQRPLF YRODWLOLW\ 
LQ the U.K., which will affect the cleared derivatives markets.

• 2WKHU WKDQ LQ UHVSHFW RI SURYLVLRQV LPSDFWHG E\ ILQDQFLDO DQG HFRQRPLF 
YRODWLOLW\, in most cases cleared derivatives documentation is unlikely to be 
immediately affected but should be assessed longer term when more detail of 
the post-Brexit regime is known. 

For additional resources from FIA on this topic, visit: ZZZ�ĆD�RUJ�8.�(8�5HODWLRQV� 
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1. THE EXIT PROCESS: WHAT WILL HAPPEN NOW?
1.1 What is the legal procedure to exit the EU? 

3XUVXDQW WR $UWLFOH ����� RI WKH 7UHDW\ RQ WKH (XURSHDQ 8QLRQ �WKH 7(8�, WKH 8�.� *RYHUQPHQW 

must give the European Council (the Council) notice of its intention to exit the EU (an Article 

50 Notice). Neither the relevant Treaties nor the U.K. legislation governing the referendum 

specify the timing for the delivery of this notice. This is a political decision. The TEU provides 

at Article 50(1) that Member States may withdraw from the EU in accordance with their own 

constitutional requirements. The U.K. does not have a written constitution and there are no 

IRUPDO FRQVWLWXWLRQDO UHTXLUHPHQWV WKDW D 8�.� *RYHUQPHQW ZRXOG KDYH WR DGKHUH WR EHIRUH 

serving the notice. 

Article 50 of the TEU provides the legal framework for a Member State to exit from the  

EU as follows:

• Within two years of a Member State notifying the Council of its intention to withdraw 

IURP WKH (8, WKH (8 êPXVW QHJRWLDWH DQG FRQFOXGH DQ DJUHHPHQW ZLWK WKDW 0HPEHU 

6WDWH, VHWWLQJ RXW WKH DUUDQJHPHQWV IRU LWV ZLWKGUDZDO DQG WDNLQJ DFFRXQW RI WKH 

framework for its future relationship with the EU.”

ï 7KDW ZLWKGUDZDO DJUHHPHQW LV WR EH VLJQHG E\ WKH &RXQFLO, DFWLQJ E\ D TXDOLĆHG PDMRULW\, DQG

DIWHU REWDLQLQJ WKH FRQVHQW RI WKH (XURSHDQ 3DUOLDPHQW, DFWLQJ RQ D PDMRULW\ YRWH EDVLV�

• The relevant Treaties would cease to apply to the withdrawing Member State from the date of 

HQWU\ LQWR IRUFH RI WKH ZLWKGUDZDO DJUHHPHQW RU, IDLOLQJ WKDW, WZR \HDUV DIWHU WKH QRWLĆFDWLRQ

RI WKH 0HPEHU 6WDWHèV LQWHQWLRQ WR OHDYH XQOHVV WKH &RXQFLO, LQ DJUHHPHQW ZLWK WKH 

ZLWKGUDZLQJ 0HPEHU 6WDWH, XQDQLPRXVO\ GHFLGHV WR H[WHQG WKLV SHULRG�

1.2 Can an Article 50 Notice be withdrawn?

7KHUH LV QR SURYLVLRQ LQ WKH 7UHDWLHV IRU WKH ZLWKGUDZDO RI DQ $UWLFOH �� 1RWLFH� +RZHYHU, WKDW LV 

not to say that an agreement will not be reached amongst Member States which might allow such 

a notice to be withdrawn or set aside if there was political will to do so.  Presumably if no such 

agreement was reached then the U.K. could reapply for membership of the EU at some later date. 

Article 49 of the TEU sets out the processes which all acceding states have to follow. In such a 

scenario the U.K. would also have to establish its eligibility criteria. 

1.3 Can the two year time frame be extended? 

<HV, EXW DQ\ DJUHHPHQW WR H[WHQG WKH QHJRWLDWLQJ SHULRG EH\RQG WZR \HDUV UHTXLUHV WKH 

unanimous agreement of the Council of Ministers (excluding the U.K.) in accordance with Article 

50(3) of the TEU. 

James Northey


James Northey


James Northey
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1.4 Are there any alternatives available to the U.K. other than the 
Article 50 route? 

7KH 8�.� FRXOG FRQFHLYDEO\ ZLWKGUDZ IURP WKH (8 LQ EUHDFK RI WKH 7(8, SHUKDSV FLWLQJ WKH 

supremacy of Parliament. This would be a highly controversial move. 

1.5 When will we know what the U.K.’s proposed post-Brexit model is 
(and what the EU’s proposal is)? 

7KLV LV XQFOHDU� +RZHYHU, VRPH FRPPHQWDWRUV KDYH VXJJHVWHG VFRSLQJ QHJRWLDWLRQV ZLOO EHJLQ 

immediately. 

6LJQLĆFDQWO\, WKH 7UHDWLHV SURYLGH YHU\ OLWWOH JXLGDQFH DERXW WKH OHJDO FRQVHTXHQFHV RI 

withdrawing from the EU or what the post-exit world would look like for the departing Member 

State (and remaining Member States). Existing models for the EU’s relations with non-Member 

States suggest that there are a range of arrangements that could be agreed if the U.K. decided 

WR OHDYH WKH (8, IURP WKH ê(8�OLWHë SUHFHGHQW VHW E\ 1RUZD\, ZLWK LWV (XURSHDQ )UHH 7UDGH 

$VVRFLDWLRQ �()7$� DQG (XURSHDQ (FRQRPLF $UHD �(($� PHPEHUVKLS, WKURXJK YDULRXV OHYHOV RI 

HFRQRPLF LQWHJUDWLRQ DQG FRRSHUDWLRQ ZLWK WKH (8, WR WKH 8�.� êJRLQJ LW DORQHë DW WKH RWKHU HQG RI 

the spectrum. There are a number of general points to note in relation to what the existing models 

might be able to tell us about the likely shape of the U.K.’s post-Brexit relationship with the EU. In 

SDUWLFXODU, WKHVH PRGHOV VKRZ D FOHDU FRUUHODWLRQ EHWZHHQ WKH OHYHO RI DFFHVV WKDW QRQ�0HPEHU 

States have to the EU’s single market and the extent to which they are required to comply with EU 

ODZ, DJUHH WR IUHH PRYHPHQW �RI SHRSOH, JRRGV, FDSLWDO DQG VHUYLFHV� DQG FRQWULEXWH ĆQDQFLDOO\ WR 

the EU budget. 

The principal options are:

1. EEA: The Norwegian model � $VVXPLQJ WKH QHFHVVDU\ DJUHHPHQW�DSSURYDOV FRXOG EH

REWDLQHG �DQG WKH 8�.� EHFRPHV DQ ()7$ PHPEHU DV UHTXLUHG XQGHU WKH (($ $JUHHPHQW�, 

WKH 8�.� FRXOG OHDYH WKH (8 EXW MRLQ WKH (($ DV D QRQ�(8 0HPEHU 6WDWH PHPEHU, OLNH 1RUZD\� 

This option would be closest to the U.K.’s current relationship with the other EU Member 

6WDWHV DQG ZRXOG UHWDLQ WKH 8�.�èV SODFH ZLWKLQ WKH VLQJOH PDUNHW� 7KHUHIRUH, LW ZRXOG PLQLPLVH 

WKH SUDFWLFDO FRQVHTXHQFHV RI D %UH[LW WR WKH JUHDWHVW H[WHQW� +RZHYHU, LW PD\ EH WKH OHDVW 

politically appealing option as it would not allow the U.K. to disengage itself from some 

aspects of the EU legal regime that are unpopular among many in the Brexit camp (e.g. it 

ZRXOG UHTXLUH WKH 8�.� WR SHUPLW IUHH PRYHPHQW RI SHRSOH�� ,W ZRXOG DOVR UHTXLUH D VLJQLĆFDQW 

ĆQDQFLDO FRQWULEXWLRQ IURP WKH 8�.� ,I WKLV DSSURDFK ZDV IROORZHG, WKH 8�.� ZRXOG EH ERXQG 

WR DSSO\ D VLJQLĆFDQW YROXPH RI (8 ODZ LQ D UDQJH RI ĆHOGV LQFOXGLQJ LQ UHODWLRQ WR ĆQDQFLDO 

VHUYLFHV, HPSOR\PHQW DQG FHUWDLQ FRQVXPHU SURWHFWLRQV� :KLOH UHPDLQLQJ ERXQG E\ (8 ODZ, 

KRZHYHU, WKH 8�.� ZRXOG QRW KDYH D IRUPDO VHDW DW WKH WDEOH ZKHQ (8 ODZ LV GUDZQ XS� 7KHUH 

would be some EU legislation that the U.K. would no longer be required to apply if it followed 

WKLV PRGHO, ZKLFK PD\ PHDQ WKDW WKH 8�.� ZRXOG KDYH WR HQDFW GRPHVWLF OHJLVODWLRQ LQ LWV 

SODFH� 1RWDEO\, DV DQ (($ PHPEHU, WKH 8�.� FRXOG VHW LWV RZQ UXOHV LQ DUHDV VXFK DV DJULFXOWXUH 

DQG ĆVKHULHV, WUDQVSRUW DQG HQHUJ\�

James Northey
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2. The Swiss model - ,I LW H[LWHG WKH (8, WKH 8�.� PLJKW VHHN WR DGRSW D PRGHO DORQJ WKH OLQHV

of the current Swiss model (albeit that this model was initially intended as a transition to full 

(8 PHPEHUVKLS�, ZLWK LWV PDQ\ ELODWHUDO DJUHHPHQWV ZLWK WKH 0HPEHU 6WDWHV DQG OLPLWHG 

DFFHVV WR WKH VLQJOH PDUNHW LQ VSHFLĆFDOO\ GHĆQHG DUHDV� 7KH 8�.� PD\ DOVR VHHN WR EHFRPH 

DQ ()7$ PHPEHU, OLNH 6ZLW]HUODQG� 7KLV PRGHO ZRXOG UHTXLUH PRUH GHWDLOHG QHJRWLDWLRQ WKDQ

the Norwegian model as bespoke terms for access to the single market would have to be 

agreed. It may well also require the U.K. to accept at least some of the EU’s rules on freedom 

RI PRYHPHQW DQG WR FRPSO\ ZLWK (8 UXOHV ZKHQ WUDGLQJ ZLWKLQ WKH PDUNHW, DJDLQ ZLWKRXW D 

IRUPDO VHDW DW WKH WDEOH ZKHQ WKRVH ODZV DUH GUDIWHG� $OVR, LI WKH 6ZLVV PRGHO ZDV DGRSWHG 

OLWHUDOO\, IUHHGRP RI PRYHPHQW RI VHUYLFHV ZRXOG EH OLPLWHG� 7KLV PRGHO ZRXOG DOVR UHTXLUH 

D ĆQDQFLDO FRQWULEXWLRQ IURP WKH 8�.� ,W LV XQGHUVWRRG WKDW WKH 6ZLVV DUUDQJHPHQW LV QRW D 

popular model in Brussels due to its complexity and so there may be limited enthusiasm for 

agreeing to a similar arrangement for the U.K. 

3. Customs union: The Turkish model � ,I WKH 8�.� OHDYHV WKH (8, LW PD\ KDYH OLWWOH DSSHWLWH

IRU MRLQLQJ DQ\ QHZ êFOXEë DORQJ WKH OLQHV GHVFULEHG DERYH� +RZHYHU, LW LV XQOLNHO\ WKDW WKH 

U.K. would not try to retain at least some form of arrangement with the EU. One such 

arrangement currently in existence is the customs union between the EU and Turkey. Under 

WKLV PRGHO, ZKLFK DSSOLHV RQO\ WR WUDGH LQ JRRGV DQG QRW VHUYLFHV, QR LQWHUQDO WDULIIV DUH 

applied to trade between Turkey and the EU and there are common external tariffs for trade 

ZLWK WKLUG VWDWHV� ,I WKH 8�.� DGRSWHG WKLV PRGHO IRU WUDGLQJ ZLWK WKH (8, LW ZRXOG QRW KDYH WR 

PDNH D ĆQDQFLDO FRQWULEXWLRQ WR WKH (8 EXGJHW DQG ZRXOG QRW EH ERXQG E\ WKH PDMRULW\ RI (8

ODZ DQG ZRXOG WKHUHIRUH KDYH WR OHJLVODWH WR ĆOO WKH VLJQLĆFDQW JDSV LQ LWV QDWLRQDO OHJLVODWLRQ 

that would be left upon exit. Nor would it have access to the market in services via such an 

DUUDQJHPHQW� +RZHYHU, D IRUPDO FXVWRPV XQLRQ ZRXOG QRW, LQ SUDFWLFH, EH OLNHO\ WR DFKLHYH 

a total break from the EU legal regime. The EU and the U.K. would have to agree rules on 

trade which would in reality be highly likely to require the U.K. to adopt the relevant EU rules 

(e.g. on the standards applicable to goods entering the single market) without any ability to 

LQćXHQFH WKH VHWWLQJ RI WKRVH UXOHV RU WKHLU LQWHUSUHWDWLRQ E\ WKH (8 FRXUWV� 

4. Deep free trade agreement: The Canadian model � $OWHUQDWLYHO\, WKH 8�.� PD\ VHHN WR

QHJRWLDWH DQ H[WHQVLYH IUHH WUDGH DJUHHPHQW DQG PD\ ORRN WR WKH (8�&DQDGLDQ IUHH WUDGH 

DJUHHPHQW, ZKLFK KDV EHHQ DJUHHG EXW LV QRW \HW LQ IRUFH� 7KH &DQDGLDQ GHDO �ZKLFK WRRN 

RYHU VHYHQ \HDUV WR QHJRWLDWH� DOORZV WDULII IUHH WUDGH LQ JRRGV �VXEMHFW WR FRPSOH[ FRXQWU\ 

of origin rules) and provides for the removal of certain non-tariff barriers in relation to both 

JRRGV DQG VHUYLFHV, LQFOXGLQJ ĆQDQFLDO VHUYLFHV� 8QGHU VXFK D PRGHO WKH 8�.� ZRXOG UHWDLQ 

control over tariff arrangements with other (non-EU) countries.

5. World Trade Organisation membership: U.K. alone � 7KLV PRGHO, ZKLFK ZRXOG VLPSO\ OHDG

to: (i) the application of caps on tariffs applicable to goods traded between the U.K. and 

WKH (8� DQG �LL� OLPLWV RQ FHUWDLQ QRQ�WDULII EDUULHUV LQ UHODWLRQ WR JRRGV DQG VHUYLFHV, ZRXOG 

represent the greatest change from the status quo. It would not apply to services and may 

well require substantial amounts of new legislation to replicate EU legislation that would fall 
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DZD\ RQ D %UH[LW� 7KH 8�.� ZRXOG QRW EH UHTXLUHG WR PDNH DQ\ ĆQDQFLDO FRQWULEXWLRQ WR WKH 

(8, KRZHYHU, QRU ZRXOG LW EH ERXQG E\ (8 ODZV�

7KHUH DSSHDUV WR EH QR XQLIRUPLW\ DPRQJVW WKH %UH[LW FDPS DV WR WKHLU SUHIHUUHG PRGHO� )XUWKHU, 

any post-Brexit model will depend on negotiation strength or perceived negotiation strength and 

WKH IDFW WKDW (8 ZLOO QRW ZDQW WR VHW D SUHFHGHQW� ,Q VKRUW, WKH SRWHQWLDO PRGHOV UHYHDO WKHUH LV D 

complex trade-off between market access and sharing of sovereignty.  

7KHUH LV QR SUHFHGHQW IRU D 0HPEHU 6WDWH OHDYLQJ WKH (XURSHDQ 8QLRQ, VR HVWLPDWLQJ WLPH IUDPHV 

IRU WKH UHOHYDQW SURSRVDOV ZRXOG EH KLJKO\ VSHFXODWLYH� 8QGHU $UWLFOH ����� RI WKH 7(8, WKH 

EU Treaties will cease to apply to the withdrawing state after the two year negotiating period 

has elapsed if no agreement is reached within that timeframe. It seems likely discussions will 

commence in tandem with other third country (non-EU) states for new free trade agreements.  

1.6 Will a Brexit have any impact on the U.K.’s relationship with non- 
EU states? 

<HV, WKH (8 KDV VLJQHG XS WR FHUWDLQ IUHH WUDGH GHDOV ZLWK WKLUG FRXQWU\ �QRQ�(8� VWDWHV RQ EHKDOI 

of Member States. South Korea is an example of a free trade agreement entered into by the EU 

RQ EHKDOI RI 0HPEHU 6WDWHV� ,W LV WKRXJKW WKDW �XQOHVV WKHUH LV VSHFLĆF DJUHHPHQW RQ WKLV LVVXH DV 

part of withdrawal discussions) the U.K. will no longer be bound by these treaty arrangements and 

will need to renegotiate trade deals with these states. There is a view that given the difference 

in bargaining power between the EU and the U.K. that the terms the U.K. might reach with these 

third country states (assuming a deal can be reached) will be less favourable. They may also take 

VRPH WLPH WR QHJRWLDWH� 2Q WKH RWKHU KDQG, %UH[LW FDPSDLJQHUV KDYH VXJJHVWHG WKDW WKH 8�.� ZLOO 

KDYH PRUH ćH[LELOLW\ WR HQWHU LQWR IUHH WUDGH GHDOV ZLWK WKLUG FRXQWU\ VWDWHV �IRU H[DPSOH, ZLWK 

Commonwealth and former Commonwealth states) outside the EU as they will not be constrained 

by the need to obtain agreement of other Member States.  
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2. FINANCIAL AND ECONOMIC VOLATILITY WILL LIKELY
HAVE AN IMMEDIATE IMPACT ON THE CLEARED DERIVATIVES
MARKETS

,PPHGLDWHO\ IROORZLQJ WKH YRWH WR OHDYH, WKHUH LV OLNHO\ WR EH FRQVLGHUDEOH ĆQDQFLDO DQG HFRQRPLF 

YRODWLOLW\ LQ WKH 8�.� DV D UHVXOW RI WKH LQFUHDVHG HFRQRPLF, SROLWLFDO DQG OHJDO XQFHUWDLQW\ 

negatively affecting the U.K. economy. Consequences for the cleared derivatives markets  

may include: 

2.1 The creditworthiness of some counterparties may decline

0DQ\ GHULYDWLYHV FRQWUDFWV DUH HQWHUHG LQWR E\ 8�.� HQWLWLHV �RU HQWLWLHV ZLWK VLJQLĆFDQW 8�.� 

H[SRVXUHV� ZKR FRXOG ĆQG WKDW WKHLU FUHGLW UDWLQJ, RU RWKHUVè RSLQLRQ RI WKHLU FUHGLWZRUWKLQHVV, LV 

negatively affected.

&RQVHTXHQWO\, LW PD\ EH PRUH H[SHQVLYH IRU DIIHFWHG SDUWLHV WR HQWHU LQWR QHZ GHULYDWLYHV 

WUDQVDFWLRQV DQG WR PDQDJH H[LVWLQJ SRVLWLRQV �IRU H[DPSOH, FROODWHUDOLVDWLRQ UHTXLUHPHQWV  

may increase).

Porting or termination rights may also be triggered to the extent that certain counterparties are 

particularly adversely affected.

2.2 Exposures under existing derivatives contracts may fluctuate

0DQ\ GHULYDWLYHV FRQWUDFWV UHIHUHQFH, RU DUH VHWWOHG LQ, 6WHUOLQJ RU 8�.� DVVHWV� 9RODWLOLW\ LQ 

ĆQDQFLDO PDUNHWV PD\ FUHDWH RU LQFUHDVH H[SRVXUHV XQGHU H[LVWLQJ GHULYDWLYHV FRQWUDFWV WULJJHULQJ 

collateralisation obligations.

2.3 The value of U.K.-linked collateral may deteriorate

Sterling and U.K. assets are routinely used as collateral in support of derivatives trading 

UHODWLRQVKLSV� :KHUH PDUJLQ FDOOV DUH, RU KDYH EHHQ, PHW E\ SRVWLQJ DVVHWV WKDW DUH OLQNHG WR WKH 

8�.� �VXFK DV 6WHUOLQJ FDVK RU 8�.� JLOWV�, SDUWLFXODUO\ WR FRYHU H[SRVXUHV PHDVXUHG LQ FXUUHQFLHV 

RWKHU WKDQ 6WHUOLQJ, D GHWHULRUDWLRQ LQ WKH YDOXH RI WKRVH DVVHWV ZLOO DOVR UHVXOW LQ LQFUHDVHG 

collateralisation obligations.

James Northey




BREXIT  
WHAT NOW FOR THE CLEARED DERIVATIVES MARKETS? 

© FIA, June 2016

9

3. CLEARED DERIVATIVES DOCUMENTATION IS UNLIKELY
TO BE IMMEDIATELY IMPACTED BUT SHOULD BE ASSESSED
LONGER TERM

3.1 Will the Brexit affect my existing derivatives contracts? Will there be an 
immediate impact on documentation?
2WKHU WKDQ LQ UHVSHFW RI ĆQDQFLDO PDUNHW YRODWLOLW\ GLVFXVVHG DERYH, WKHUH LV XQOLNHO\ WR EH DQ\ 

immediate impact on either new or existing derivatives clearing documentation as the form and 

detail of the post-Brexit regime must be determined before legal analysis can be meaningfully 

undertaken. 

'XH WR WKH VLJQLĆFDQW XQFHUWDLQW\ WR GDWH, ZH DUH QRW DZDUH RI VSHFLĆF %UH[LW�UHODWHG DGMXVWPHQW, 

WHUPLQDWLRQ RU RWKHU SURYLVLRQV KDYLQJ EHHQ URXWLQHO\ LQFOXGHG LQ VWDQGDUG GRFXPHQWDWLRQ DQG, 

JLYHQ WKH FRQWLQXDWLRQ RI WKLV XQFHUWDLQW\, GRFXPHQWDWLRQ LPSDFW DQG DQ\ DPHQGPHQWV RU QHZ 

provisions required are likely to be more usefully assessed when further details of the post-Brexit 

UHJLPH DUH NQRZQ �ZKLFK FRXOG EH D QXPEHU RI \HDUV�� 7KDW VDLG, WKHUH PD\ EH VRPH LQVWDQFHV 

ZKHUH SRWHQWLDOO\ SUREOHPDWLF SURYLVLRQV KDYH EHHQ LQFOXGHG �IRU H[DPSOH, QRQ�VWDQGDUG 

WHUPLQDWLRQ ULJKWV�� ,Q VXFK FDVHV, GXH GLOLJHQFH RI H[LVWLQJ FRQWUDFWV PD\ EH KHOSIXO VR WKDW 

affected counterparties can consider their options together with their legal advisers. It may also 

be helpful to determine which counterparties and contracts are most likely to be affected and 

whether it is possible to mitigate any perceived risks. 

3.2 Should I provide for the Brexit in my derivatives documentation?

$V GLVFXVVHG DERYH, ZKHWKHU VSHFLĆF %UH[LW�UHODWHG SURYLVLRQV LQ QHZ FRQWDFWV DUH UHTXLUHG PD\ 

be more usefully assessed when further details of the post-Brexit regime are known. To the extent 

SURYLVLRQV DUH FRQVLGHUHG, FDUHIXO GUDIWLQJ ZLOO EH UHTXLUHG WR PLQLPLVH VFRSH IRU GLVSXWHV DQG 

unintended consequences. 

An important risk for parties to bear in mind is that legislation regulating a Brexit may override 

FRQWUDFWXDO SURYLVLRQV RU, ZRUVH VWLOO, WKDW FRQWUDFWXDO SURYLVLRQV PD\ LQDGYHUWHQWO\ RYHUULGH 

otherwise helpful legislation regulating the Brexit.

3.3 Should I carry out due diligence on my existing  derivatives contracts?

:KHQ WKH GHWDLO RI WKH SRVW�%UH[LW UHJLPH EHFRPHV FOHDUHU, PDUNHW SDUWLFLSDQWV PD\ ZLVK WR 

DVVHVV FRQWUDFWV WR GHWHUPLQH ZKHWKHU DQ\ DPHQGPHQWV DUH UHTXLUHG DQG�RU DQ\ H[LVWLQJ 

provisions are affected. Areas for consideration may include:

• Whether existing representations, warranties and covenants can continue to be made 

and whether any new representations, warranties and covenants are required - it 

seems unlikely (assuming that current EU and U.K. laws and regulation continue to apply in 

VXEVWDQWLDOO\ WKH VDPH IRUP� WKDW VWDQGDUG UHSUHVHQWDWLRQV, ZDUUDQWLHV DQG FRYHQDQWV ZRXOG 

be directly affected by a Brexit.
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• Whether porting, events of default or other termination events are likely to be triggered 

å DV GLVFXVVHG DERYH, LW LV SRVVLEOH WKDW SRUWLQJ, GHIDXOWV RU FUHGLW�UHODWHG WHUPLQDWLRQ HYHQWV 

PD\ DULVH �DOWKRXJK WKLV ZLOO EH IDFW VSHFLĆF�, KRZHYHU, LW VHHPV XQOLNHO\ WKDW SHUIRUPDQFH 

under existing contracts will become impossible or illegal so as to trigger related termination 

provisions under standard cleared derivatives agreements. Although it is conceivable that 

ZLWKGUDZDO RI D SDVVSRUWLQJ SULYLOHJH FRXOG DIIHFW WKH OHJDOLW\ RI H[HFXWLQJ WUDQVDFWLRQV DQG, 

SRVVLEO\, FRQWLQXLQJ WR SHUIRUP XQGHU H[LVWLQJ WUDQVDFWLRQV, LW LV KDUG WR LPDJLQH WKDW WKH LQWHU�

governmental agreements surrounding the Brexit would permit a situation which resulted in 

the forced close-out of validly concluded derivatives and the consequent instability across 

ĆQDQFLDO PDUNHWV�

• Whether there are any tax implications - if there is a change in withholding tax treatment 

DV D UHVXOW RI WKH %UH[LW, LW LV SRVVLEOH WKDW WKH WD[ SURYLVLRQV PD\ EH WULJJHUHG DOWKRXJK, LQ 

SUDFWLFH, VXFK D FKDQJH LQ WUHDWPHQW ZRXOG VHHP WR EH UHODWLYHO\ XQOLNHO\ WR RFFXU�

• Whether there are any territorial terms (for example, references to the “European 

Union”) or any references to pre-existing legislation that may need to be amended.

3.4 Do I need to change my English governing law and jurisdiction clauses?

English law is a popular governing law choice in respect of derivatives contracts. The reasons 

IRU WKLV UHODWH WR, DPRQJVW RWKHU WKLQJV, WKH FHUWDLQW\, VWDELOLW\ DQG SUHGLFWDELOLW\ RI (QJOLVK ODZ 

as well as the commerciality and expertise of the English courts: reasons that are unconnected 

to the U.K.’s relationship with the EU. It is unlikely that a Brexit would substantively impact the 

enforceability of English governing law clauses and that English law would not continue to be an 

attractive choice for derivatives market participants.

,Q WKH PDMRULW\ RI FDVHV, PDUNHW SDUWLFLSDQWV ZLOO QRW QHHG WR UHYLVH WKHLU (QJOLVK MXULVGLFWLRQ 

clauses. Consideration may need to be given to clauses in some OTC derivatives contracts which 

UHIHUHQFH (8 UHJXODWLRQ, KRZHYHU, LW ZRXOG VHHP OLNHO\ WKDW FRQFHUQV ZLOO EH DGGUHVVHG E\ PXWXDO 

agreement as part of the negotiation of the post-Brexit regime. 
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4. THE FULL IMPACT ON EU LAW AND REGULATION APPLICABLE 
TO THE CLEARED DERIVATIVES MARKETS WILL NOT BE KNOWN 
UNTIL THERE IS CLARITY ON THE POST-BREXIT REGIME
There are numerous EU laws and regulations that assist the smooth functioning of the derivatives 

PDUNHWV� ,Q DGGLWLRQ, UHFHQW FKDQJHV WR (8 ĆQDQFLDO VHUYLFHV UHJXODWLRQ KDYH KDG D VLJQLĆFDQW 

LPSDFW RQ KRZ WKHVH PDUNHWV RSHUDWH �IRU H[DPSOH, WKH (XURSHDQ 0DUNHW ,QIUDVWUXFWXUH 

5HJXODWLRQ (EMIR) imposes requirements on central counterparties (CCPs) and clearing members 

as well as reporting requirements in respect of exchange-traded derivatives). 

'XH WR WKH JOREDO QDWXUH RI WKH GHULYDWLYHV PDUNHWV, PXFK RI WKLV UHJXODWLRQ UHOLHV RQ FURVV�

ERUGHU UHFRJQLWLRQ, ERWK ZLWKLQ WKH (8 DQG �LQFUHDVLQJO\� JOREDOO\� 7KH HIILFLHQW IXQFWLRQLQJ RI NH\ 

ILQDQFLDO PDUNHW LQIUDVWUXFWXUH �VXFK DV &&3V DQG WUDGH UHSRVLWRULHV (TRs)�also relies on such EU 

and global recognition agreements.

8QWLO WKH SRVW�%UH[LW UHJLPH KDV EHHQ DJUHHG DQG LV LPSOHPHQWHG, H[LVWLQJ 8�.� DQG (8 UHJXODWLRQ 

ZLOO FRQWLQXH LQ SODFH �DOEHLW VXEMHFW WR XQFHUWDLQW\ LQ UHVSHFW RI ZKHWKHU FXUUHQW UHJXODWLRQ ZLOO 

ultimately be amended until the details of a post-Brexit regime have been negotiated and are 

DYDLODEOH�� +RZHYHU, GXH WR WKH JOREDO QDWXUH RI WKH GHULYDWLYHV PDUNHWV DQG WKH NH\ UROH RI WKH 

8�.� LQ GHYHORSLQJ VXFK UHJXODWLRQ, H[LVWLQJ UHJXODWLRQ LV XOWLPDWHO\ H[SHFWHG WR UHPDLQ LQ SODFH �DW 

OHDVW LQ WKH VKRUW WHUP�� 2QH ORQJ�WHUP HIIHFW RI D %UH[LW LV OLNHO\ WR EH WKDW, QRWZLWKVWDQGLQJ JOREDO 

LQLWLDWLYHV WR ZKLFK LW LV OLNHO\ WR UHPDLQ D SDUW\, WKH 8�.� UHJXODWRU\ UXOHV LPSDFWLQJ GHULYDWLYHV 

counterparties start to diverge from the equivalent EU rules. This would effectively leave those 

counterparties with cross-border operations with a dual compliance burden (to the extent that 

they were still required to comply with EU regulation in order to continue to trade with the EU – 

IRU H[DPSOH, DV LV YHU\ OLNHO\ WR EH WKH FDVH XQGHU (0,5�� 

,Q DGGLWLRQ, ZLWKRXW (8 PHPEHUVKLS, WKH 8�.� ZRXOG FUXFLDOO\ QR ORQJHU EH DEOH WR H[HUW DV PXFK 

�LI DQ\� LQćXHQFH RQ WKH FRQWHQW RI DQ\ UHOHYDQW (8 ĆQDQFLDO VHUYLFHV UHJXODWLRQ� ,W UHPDLQV WR EH 

seen how strong the U.K.’s bargaining position will be post-Brexit.

1RQHWKHOHVV, JLYHQ WKH LPSRUWDQFH RI WKH 8�.� GHULYDWLYHV PDUNHWV, WKH VWURQJ OLNHOLKRRG LV WKDW 

the U.K. government will be focussed on ensuring that current protections for derivatives and 

collateral arrangements continue in effect and that cross-border trading is not adversely affected. 

Key regulatory areas for negotiation as part of the post-Brexit regime from a derivatives 

perspective include (without limitation): 

• Ensuring the continuation of Markets in Financial Instruments Directive (MiFID) 

“passports” å ,Q UHVSHFW RI WKRVH HQWLWLHV ZLWK FURVV�ERUGHU RSHUDWLRQV, WKH SRWHQWLDO 

ZLWKGUDZDO RI WKH 0L),' êSDVVSRUWë DOORZLQJ HQWLWLHV WR FDUU\ RQ EXVLQHVV WKURXJKRXW WKH (($

�YLD D EUDQFK, D VXEVLGLDU\ RU RQ D FURVV�ERUGHU EDVLV� ZRXOG EH D VHYHUH EORZ WR DQ HQWLW\èV 

RZQ GHULYDWLYHV EXVLQHVV DQG�RU WKDW RI LWV GHULYDWLYHV FRXQWHUSDUWLHV� 7KH 8�.� ZRXOG EH 

keen to ensure that the passporting system was unaffected by a Brexit.
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• (QVXULQJ�QR�DGYHUVH�LPSDFW�RQ�ĆQDQFLDO�FROODWHUDO��QHWWLQJ�DQG�VHW�RII�DUUDQJHPHQWV – 

7KH 8�.� ZRXOG ZDQW WR HQVXUH WKDW ĆQDQFLDO FROODWHUDO, QHWWLQJ DQG VHW�RII DUUDQJHPHQWV 

ZHUH QRW DGYHUVHO\ LPSDFWHG DV D UHVXOW RI D %UH[LW� )RU H[DPSOH, LW ZRXOG EH LPSRUWDQW WR 

HQVXUH WKDW WKH 8�.� )LQDQFLDO &ROODWHUDO $UUDQJHPHQWV �1R �� 5HJXODWLRQV ���� FRQWLQXH LQ 

HIIHFW VR WKDW WKH HQIRUFHDELOLW\ RI ĆQDQFLDO FROODWHUDO DUUDQJHPHQWV LV QRW DIIHFWHG DQG WKDW 

the relevant implementing measures relating to safeguards for such arrangements under the 

%DQN 5HFRYHU\ DQG 5HVROXWLRQ 'LUHFWLYH DQG WKH &UHGLW ,QVWLWXWLRQV :LQGLQJ 8S 'LUHFWLYH 

continue in effect. 

• (QVXULQJ�QR�DGYHUVH�LPSDFW�UHJDUGLQJ�WKH�EHQHĆW�RI�FURVV�ERUGHU�UHFRJQLWLRQ�SURYLVLRQV�

under EMIR å 8QGHU (0,5, WKH (XURSHDQ &RPPLVVLRQ �(&� FDQ GHFODUH WKH OHJDO, VXSHUYLVRU\ 

DQG HQIRUFHPHQW DUUDQJHPHQWV RI D WKLUG FRXQWU\ UHODWLQJ WR FOHDULQJ, UHSRUWLQJ DQG ULVN 

PLWLJDWLRQ WHFKQLTXHV êHTXLYDOHQWë WR WKH (8 IUDPHZRUN XQGHU (0,5� ,I DQ HTXLYDOHQFH 

GHFLVLRQ LV PDGH, FRXQWHUSDUWLHV VKDOO EH GHHPHG WR KDYH FRPSOLHG ZLWK VXFK REOLJDWLRQV 

XQGHU (0,5 ZKHUH DW OHDVW RQH FRXQWHUSDUW\ LV HVWDEOLVKHG LQ D WKLUG FRXQWU\� 1R VXFK 

GHFODUDWLRQV RI HTXLYDOHQFH KDYH EHHQ PDGH WR GDWH� +RZHYHU, IROORZLQJ D %UH[LW, 8�.� 

FRXQWHUSDUWLHV PD\ QR ORQJHU EH DEOH WR EHQHĆW IURP DQ\ VXFK UHFRJQLWLRQ DQG, HTXDOO\, PD\ 

QR ORQJHU EH DEOH WR EHQHĆW IURP WKH (8 UHJLPH EHLQJ UHFRJQLVHG DV êHTXLYDOHQWë E\ WKLUG 

country regimes.

 7KH 8�.� ZRXOG QHHG WR QHJRWLDWH DV WR ZKHWKHU LW FRXOG FRQWLQXH WR EHQHĆW XQGHU WKH H[LVWLQJ 

EU regime or whether it would need to embark upon its own equivalence discussions with 

WKH (8, WKH 86 DQG RWKHU WKLUG FRXQWU\ MXULVGLFWLRQV� 6XFK GLVFXVVLRQV FRXOG EH OHQJWK\ DQG 

complex (as well as duplicative as the U.K. regime is likely to be substantially similar to the 

(8 UHJLPH�� ,Q DQ\ HYHQW, QRWZLWKVWDQGLQJ WKH RXWFRPH RI VXFK QHJRWLDWLRQV, 8�.� HQWLWLHV 

ZRXOG HIIHFWLYHO\ QHHG WR FRQWLQXH WR FRPSO\ ZLWK (0,5 UHTXLUHPHQWV LQ RUGHU WR WUDGH ZLWK 

counterparties in the rest of the EU. 

• (QVXULQJ�QR�DGYHUVH�LPSDFW�UHJDUGLQJ�DFFHVV�WR�ĆQDQFLDO�PDUNHW�LQIUDVWUXFWXUH�– The 

U.K. would want to ensure that it can still take advantage of the regulatory structure under 

WKH 0DUNHWV LQ )LQDQFLDO ,QVWUXPHQWV 'LUHFWLYH ,, �0L),' ,,� DQG WKH 0DUNHWV LQ )LQDQFLDO 

,QVWUXPHQWV 5HJXODWLRQ �0L),5� ZKLFK SURYLGH IRU FURVV�ERUGHU DFFHVV WR WUDGLQJ YHQXHV, 

FOHDULQJ DQG VHWWOHPHQW V\VWHPV �DOWKRXJK QRWH WKDW 0L),' ,, DQG 0L),5 GR QRW \HW DSSO\ LQ 

practice). 

,Q DGGLWLRQ, XQGHU (0,5, WKH PDQGDWRU\ FOHDULQJ REOLJDWLRQ FDQ RQO\ EH VDWLVĆHG LI UHOHYDQW 

derivatives contracts are cleared through an authorised or recognised CCP. EU CCPs must 

apply for authorisation and non-EU CCPs must apply to be recognised so that they can provide 

VHUYLFHV WKURXJKRXW WKH (8� $ QRQ�(8 &&3 FDQ RQO\ EH UHFRJQLVHG LI, DPRQJVW RWKHU WKLQJV, WKH 

EC has determined that the legal and supervisory arrangements of a third country ensure that 

&&3V VXEMHFW WR VXSHUYLVLRQ LQ VXFK FRXQWU\ DUH êHTXLYDOHQWë WR WKRVH VHW RXW LQ (0,5� 7R GDWH, 

WKHUH KDYH EHHQ D QXPEHU RI VXFK HTXLYDOHQFH GHFLVLRQV �IRU H[DPSOH, UHODWLQJ WR WKH 86, &DQDGD, 

Singapore and Hong Kong).
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(TXDOO\, WKH UHSRUWLQJ REOLJDWLRQ XQGHU (0,5 FDQ RQO\ EH VDWLVĆHG LI WKH UHOHYDQW 75 KDV EHHQ 

UHJLVWHUHG �LQ WKH FDVH RI DQ (8 75� RU UHFRJQLVHG �LQ WKH FDVH RI D QRQ�(8 75� LQ ZKLFK FDVH LW FDQ 

SURYLGH LWV VHUYLFHV WKURXJKRXW WKH (8� $ QRQ�(8 75 FDQ RQO\ EH UHFRJQLVHG LI, DPRQJVW RWKHU 

WKLQJV, WKH (& KDV GHWHUPLQHG WKDW WKH OHJDO DQG VXSHUYLVRU\ DUUDQJHPHQWV RI D WKLUG FRXQWU\ 

HQVXUH WKDW 75V VXEMHFW WR VXSHUYLVLRQ LQ VXFK FRXQWU\ DUH êHTXLYDOHQWë WR WKRVH VHW RXW LQ (0,5� 

6LJQLĆFDQW QHJRWLDWLRQV KDYH WDNHQ SODFH WR DJUHH WKH HTXLYDOHQFH GHFLVLRQV PDGH WR GDWH ZLWK 

HDFK MXULVGLFWLRQ� ,Q SDUWLFXODU, QHJRWLDWLRQV ZLWK WKH 86 KDYH EHHQ FKDOOHQJLQJ� $Q LPSRUWDQW LVVXH 

in relation to the transition of the U.K. from within to outside the EU would be whether or how 

WKH 8�.� ZRXOG FRQWLQXH WR EHQHĆW XQGHU WKH H[LVWLQJ (8 UHJLPH �LQFOXGLQJ IURP WKH QHJRWLDWHG 

position with third countries to date).

,Q WKH ZRUVW FDVH, DQG DEVHQW DJUHHPHQW WR WKH FRQWUDU\, 8�.� &&3V DQG 75V PLJKW EH IRUFHG 

WR DSSO\ IRU UHFRJQLWLRQ DV HTXLYDOHQW &&3V DQG 75V XQGHU (0,5 DQG WKH 8�.� PLJKW QHHG WR 

UHFRJQLVH (8 &&3V DQG 75V DV HTXLYDOHQW IRU 8�.� SXUSRVHV LQ RUGHU IRU VXFK &&3V DQG 75V WR 

EH DEOH WR FDUU\ RQ EXVLQHVV ZLWKLQ WKH 8�.� DQG WKH (8� ,Q DGGLWLRQ, WKH 8�.� PD\ QR ORQJHU EH 

included in the EU-US regulatory co-operation discussions and may be in the unenviable position 

of starting these from scratch.

,I D &&3 FDQ QR ORQJHU EHQHĆW IURP DXWKRULVDWLRQ RU UHFRJQLWLRQ XQGHU (0,5, WKHUH PD\ DOVR EH 

knock-on consequences for regulated entities from a regulatory capital perspective.  

• Ensuring the continuation of the agreement reached between the European Central Bank 

(ECB) and the Bank of England (BoE) relating to enhanced arrangements for information 

H[FKDQJH�DQG�FRRSHUDWLRQ�UHJDUGLQJ�8�.��&&3V�ZLWK�VLJQLĆFDQW�HXUR�GHQRPLQDWHG�EXVLQHVV�

å ,I D %UH[LW RFFXUV, WKHUH LV D ULVN WKDW WKH (&% PD\ VHHN WR UHQHJRWLDWH LWV VHWWOHPHQW ZLWK WKH 

%R( UHVXOWLQJ IURP WKH *HQHUDO &RXUW RI WKH (8 MXGJPHQW RQ WKH (&%èV ORFDWLRQ SROLF\ IRU &&3V� 

7KH MXGJPHQW DQQXOOHG WKH (XURV\VWHP 2YHUVLJKW 3ROLF\ )UDPHZRUN SXEOLVKHG E\ WKH (&% LQ VR 

far as it set a requirement for CCPs involved in the clearing of securities to be located within the 

(XUR]RQH� 3ULRU WR WKH MXGJPHQW, WKH (&%èV SROLF\ ZDV WKDW &&3V FOHDULQJ (XUR PXVW EH ORFDWHG 

ZLWKLQ WKH (XUR]RQH� ,Q WKH ZRUVW FDVH, DQG DEVHQW DJUHHPHQW WR WKH FRQWUDU\, WKLV FRXOG PHDQ 

that U.K. CCPs may no longer be able to clear EU-denominated derivatives or derivatives that can 

VHWWOH XVLQJ HXUR�GHQRPLQDWHG ĆQDQFLDO LQVWUXPHQWV�

For additional resources from FIA on this topic, visit: ZZZ�ĆD�RUJ�8.�(8�5HODWLRQV�
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